Harold and the Diet Drink

Harold had confronted the company claiming that the drink doesn’t work and now he should take legal action against the company on breaching the contract.  The characteristics of a contract vary depending on the situation. In a similar case Carlill Vs Carbolic Smoke Ball, Mrs. Carlill had engaged into a contract and had sued the company on breaching the contract. One of these characteristics is the legal intention of the company. 

ABC made a commercial transaction and intention was presumed. Even though many advertisements are invitations to treat, some of them are worded that they are offering a deal. This is the case for ABC where they stated, “If you do not lose 5 kilos in the first month, ABC will refund your money and pay your supermarket bills for a year”. Here the terms were specific that if the product didn’t work then ABC will compensate the consumer. Though the advertisement was made to the public, so was the offer ABC had made. This meant that anyone in the general public could take on the offer if they wanted to respond to it. This means that once anyone in the general public takes the product as directed as accepted the offer without telling the company. This is known as a unilateral contract where the parties agree without meeting each other. The offeree doesn’t have to communicate to accept the offer. 

Many of these points mentioned on the company are used in the Carbolic Smoke Ball Company and could be used towards ABC as they have breached their side of the contract. The case is so similar in the fact that the company will pay only if there was something wrong in the process of taking the product. In the Smoke Ball case, 100 pounds was awarded if Mrs. Carlill had caught influenza, which she did. Harold on the other hand was using the product to find out that it did perform the task but it did not however loose the weight suggested on the advertisement. Harold had voluntarily and not in duress went through with the offer to a period of 1 month and found out the results weren’t as expected from the advertisement.

Harold can also report the ACCC (Australian Competition and Consumer Commission about the unethical behavior of the company. ABC had made false statements about their products saying they would loose 5 kilos in 1 month but in Harold’s case it wasn’t.  A public notice on the Swiss Slimming and health institute “SWISSLIM” had commenced proceedings against the company on behalf of all customers who had suffered. Harold may like to lodge this to the ACCC so that it protects any other customers from being tricked into using their products.  Also the fact that when the product hasn’t performed as it suppose to be, the ACCC can take them for not refunding a product that meet their advertisement. Under section 53g of the Trade Practices Act, the company ABC should allow refunds, which in this case didn’t and can also be liable for that too. 

 Harold can also hold the company liable on the grounds of “false and misleading conduct” through the Trade Practices Act 1974. ABC had said that their product works and would give a refund and supermarket bills paid for a year if it fails. The conduct of the company was misleading as Harold attempted to contact the company about that. They had deceived Harold that the product he was taking will make him loose 5 kilos in a month while it took only 2 kilos in 1 month. Also the fact that they promised him his refund and his supermarket bills paid for a year was also misleading, false and/or deceptive. This breaches section 52 of the Trade Practices Act 1974 (Cth.). 

