Property Law Tutorial Three

(a) Advise Zena as to her rights.

Whether Zena has a right to a 1/3 share of #12-01 Victory Tower would depend on whether, as at the time he died, Bert had effected severance of the property such as to convert it into a tenancy in common.

There are several stages in the history of Victory Tower in which this might have happened; first, where Bert discussed with Aaron the possibility of selling his interest in the property; second, where Aaron, Bert and Carl agreed to sell the property to Dan; and third, where Aaron was served with an instrument of severance by Bert.

In the first instance, the issue would be whether Bert’s discussion amounted to a “course of dealing sufficient to intimate that the interest of all were mutually treated as constituting a tenancy in common”. (Williams v. Hensman (1861) 1 John & Hem 546 at 557) The course of dealing need not amount to an agreement, express or implied; “[i]t is sufficient if there is a course of dealing in which one party makes clear to the other that he desires that their shares should no longer be held jointly but be held in common.”

The case in point is Burgess v. Rawnsley [1975] 1 Ch 429 (CA.), where an oral agreement between two joint tenants for one to sell her interest to the other was held to sever the joint tenancy, nonwithstanding the fact that it had not been documented, was not specifically enforceable, and the party had later changed her mind about selling the property at that price. The agreement indicated that the tenants had had the common intention to sever the tenancy and this was sufficient to effect severance.

In the present case, however, it is unclear whether Aaron and Bert ever came into an agreement, whether documented or not, regarding Bert’s intention to assign his interest in the property to Aaron. That they came to such an agreement is made less likely by their subsequent decision to sell the property to Dan. A further complication arises in that Bert and Aaron were not the sole tenants of the property. Nevertheless, if it can be proven that they had in fact come to such an agreement, then the property was severed in equity, and Bert would hold his property in common with his two brothers, in which case on his death his estate (and thus Zena) would hold the beneficial interest in the property.

In the second instance, the act of the brothers in deciding to sell the property would amount to an act by all three of the persons interested operating on their own shares, if the agreement to sell was valid.



This follows the case of Sivakolunthu v. Shanmugam [1988] 1 MLJ 341, where it was held that a court order to sell the property in order to divide the proceeds between the joint tenants pursuant to divorce proceedings amounted to a severance of the joint tenancy, even where one party died before it was carried out; there was a clear intention to divide the proceedings between the parties. Similarly, in Khoo Seoke Haing v. Cheah Khay Pin (1885) 4 Kyshe Rep 74, a partition decree operated as a severance of the joint tenancy in question, even though one of the tenants died prior to execution of the order.

The question then turns on whether the contract for sale of Victory Towers was valid. It had been signed by both Aaron and Bert; it had been assented to by Carl, who was to sign it. It existed in equity if not in law, and might be specifically enforceable. In such a case, it would most probably be held that the contract constituted acts by all three brothers to act on their own shares, since their intention was obviously to divide the proceeds of the sale.

Alternatively, the incomplete contract could constitute, as under the Burgess v. Rawnsley doctrine, such “a course of dealing” as sufficient to sever the tenancy in equity; Zena would then inherit the beneficial interest in a third of the property.

In the third instance, the issue is whether Bert’s execution of an instrument of severance was valid to sever the tenancy.

Assuming the land was registered land (as seems likely by the execution of an instrument rather than a deed of severance) s53(5) of the Land Titles Act (Cap.157 2004 Rev. Ed. Sing.) allows a joint tenant to sever his joint tenancy by serving a copy of the instrument of declaration “on the other joint tenants”; s53(6) provides that this shall take effect in law upon registration as specified.

In Diaz v. Diaz [1998] 1 SLR 361 it was held that the serving of an instrument of declaration on the other joint tenant, without registration of that instrument, amounted to a severance in equity but not in law; the estate of the deceased joint tenant would then have a caveatable interest in the property.

While case law and statute seem to indicate that the severance was good in equity against Aaron, who had been informed, it would not be good in law as against Carl; therefore while Zena might be able to enforce her rights against Aaron she would not be able to do so against Carl; if the brothers decided to keep the property her action could not prevail against him.






(b) If the brothers had contributed to the purchase in unequal shares, Zena’s rights would depend on whether there arose the presumption that the brothers were tenants in common in equity.

The case in point is Malayan Credit Ltd v. Jack Chia [1986] 1 MLJ 445. In that case, it was held that as both parties were business partners, contributed to the rent of the property in question in parts proportionate to their occupation of the premises, and had taken possession of the premises on the basis of that payment scheme, they were tenants in common in equity.

Following this case, therefore, Bert would be a tenant in common in equity, and his estate would have a claim against his brothers.

(c) See part 1 of (a)
