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ISSUES ARISING IN THE APPEAL

1.  Whether the LTA should owe the appellant a duty to exercise reasonable care in issuing duplicate vehicle log cards so as to prevent pure economic loss to the appellant through third party fraud, where the purpose of the LTA in registering vehicles is in fulfilment of its statutory duty, and not as indicator of a vehicle’s hire-purchase status, for which the appellant relies.
2.  Whether section 6(2), which states that no duty or liability enforceable before any court should be imposed on the LTA in respect of its performance of its statutory duties, bars the current action against the LTA for negligence.
STATEMENT OF FACTS


The appellant is a used-car dealer of seventeen years’ experience. On 8 March 2004, he was approached by a fraud pretending to be a businessman in a hurry to leave on an overseas business trip. The fraud wished to sell a BMW car (“the BMW”) known to the appellant as a limited-edition model, and one of only four in all of Singapore. After bargaining, the fraud accepted $460,000 for the car, a high price for a car in general that was nevertheless much lower than the BMW’s market value.

As proof of his dual claims to ownership of the BMW and that the car was not encumbered by any hire-purchase transaction, the fraud presented the appellant with a duplicate vehicle registration card. The appellant then checked the computer database of the Association of Cash Lenders to Owners of Cars (“ACLOC”), and found that the database contained no entry for the BMW. Having thus satisfied himself as to the status of the vehicle, the appellant wrote out a cheque for $460,000 and took possession of the vehicle.


On 10 March 2004, two days later, the vehicle was sold for a $15,000 profit. On the evening of that day, the ACLOC database was updated with an entry showing that the BMW was actually under a hire-purchase agreement.


ACLOC is a non-profit, voluntary association of financial institutes in the automobile loan industry. It maintains a database (“the database”) which allows its members to record, for a fee, details of hire-purchase agreements which are then accessible by the public. However, due to its administrative capacity, there are often delays of up to three days between the submission of information for the database, and the actual entry of the information into the database. Depending on the hire-purchase company itself, there may also be delays between the commencement of a hire-purchase agreement and application for entry into the database. As ACLOC is a voluntary organization, its membership does not include every car financing institute in Singapore. It is also for each member to decide whether or not to register a particular transaction in the database. For these reasons, there may be lags of more than three days before the database is updated with a transaction, and cases where a car that is encumbered is not registered in the database.

While the BMW was eventually registered, the hire-purchase organisation which had previously claimed it had not been a member of ACLOC. Therefore, on 8 March 2004, when the fraud signed a hire-purchase agreement with Jinx Bank, no record of the BMW existed in the database. 

The fraud, having learned of the lag between application to and entry in the database, decided to take advantage of it. Following common hire-purchase procedure, the BMW’s original log card had been transferred between the two hire-purchase companies. The fraud was issued with a photocopy of the card. He then went to the Land Transport Authority of Singapore (the “LTA”) to request a new log card for the BMW, claiming that he had lost the original and producing as proof the photocopy.

In accordance with LTA’s internal administrative procedures, the clerk attending to the fraud checked the database to ascertain its hire-purchase status, and correctly confirmed that no entry of the BMW existed there. The fraud, having signed a statutory declaration confirming that he had lost the original log card, was then issued with a duplicate card, clearly marked “duplicate” so as not to be confused with an original, with the bold words, “THIS CARD CONVEYS NO TITLE”. He then used this card to fool the appellant into paying him $460,000 for the BMW and absconded without paying back his loan. This caused the appellant further financial loss of $60,000 in legal fees when the BMW was seized by Jinx Bank on 15 June 2004.

By suing the LTA, the appellant sought to recoup his losses of $460,000 for the car and $60,000 in legal costs. The High Court ruled that, because it was foreseeable that such a fraud could occur, and because the LTA’s budget was capable of accommodating the costs of either absorbing the losses from fraud or developing a system to prevent such fraud, the LTA owed the appellant a duty to prevent him from being defrauded by an independent party. It subsequently held that such a duty was, however, precluded from arising by section 6(2) of the LTA Act (Cap. 158A, 1996 Rev. Ed. Sing.), which prevented any liability accruing to the LTA which was the result of its statutory duty. The High Court ruled that the LTA was therefore not liable to the LTA for the sums alleged.


The appellant appeals against that decision, claiming that his reliance on the duplicate log card was reasonable, and that section 6(2) does not preclude liability from a common law duty of care. The LTA resists this appeal.
SUMMARY OF ARGUMENT

The LTA should not be held liable for the pure economic loss of an individual member of the public, caused by the fraud of an independent third party, as there does not exist the requisite proximity for a duty of care to arise, and the imposition of such a duty of care would not be fair, just or reasonable.

There exists no relationship of proximity between the LTA and the appellant, as it was unreasonable for the appellant to rely on the duplicate log card issued by the LTA as proof of the hire-purchase status of an expensive, rare car, in circumstances where he should have exercised additional caution in verifying the accuracy of facts presented. The appellant could not have reasonably relied on the duplicate card in the same way as an original card without verifying the circumstances in which it was replaced, especially where the manner of his reliance was not the purpose for which the log card was issued. It was moreover not fair, just and reasonable for the appellant to rely on a tortious duty of care where the nature of his transaction was commercial, he was in as good a position to verify the accuracy of the statement as the LTA, and where alternative forms of action would require the Judiciary to interfere with Parliamentary discretion in contravention of the doctrine of separation of powers.
Parliamentary intention to defeat the current action in negligence is apparent in a plain reading of section 6(2) of the LTA Act which states that no duty or liability should arise from the LTA’s performance of its statutory duties. This is supported by a comparison of the section with similar sections in other Acts establishing statutory bodies. The liability of the LTA should be confined to the instances where the manner and extent of liability has been detailed by Parliament in the LTA Act. A purposive reading of section 6(2) supports the plain reading, as to make the LTA liable in respect of one duty would be to affect its performance of the others. A statutory body is established for the benefit of the public at large, not the individual, and for it to be liable to the individual there must be compelling reasons, which the appellant has not provided.


Since the appellant’s reliance on the LTA was unreasonable, and it would not be fair, just and reasonable to impose a duty of care in negligence, the LTA should not be liable to the appellant in common law. Furthermore, section 6(2) of the LTA Act should be read in such a way as to exclude a common law duty of care from arising, as with both its plain and purposive readings. Therefore, the appeal should be dismissed.
ARGUMENTS AND AUTHORITIES

I.
THE APPEAL SHOULD BE DISMISSED BECAUSE THE LTA DOES NOT OWE THE APPELLANT A DUTY OF CARE TO ELIMINATE THE RISK OF FRAUD BY AN INDEPENDENT THIRD PARTY AND THEREFORE SHOULD NOT BE HELD RESPONSIBLE FOR THE APPELLANT’S COMMERCIAL LOSSES.


A duty to take reasonable care against a foreseeable risk arises where there exists between the parties a relationship of proximity, premised on the appellant’s reasonable reliance on the respondent, and where it is fair, just and reasonable to impose such a duty. (Caparo Industries plc v. Dickman [1990] 1 All E.R. 568 (H.L.) [Caparo])
A.  The appellant was not proximate to the respondent because the appellant’s reliance on the duplicate log card as proof of the car’s hire-purchase status was unreasonable in the circumstances.

A statutory authority is proximate to an appellant where the appellant’s reasonable reliance arises from general dependence on the authority’s due care in performance of its function, imposed by the legislature to minimise risks against which individuals cannot adequately guard themselves against. (Sutherland Shire Council v. Heyman (1985) 60 A.L.R 1 (Aust. H.C.) [Sutherland] at 27) Proximity only arises if the appellant relied on the LTA’s duty in a reasonable manner. Given that the log card was a duplicate, not issued to signify the BMW’s hire-purchase status, and the large amount of the appellant’s money at stake, the appellant did not reasonably rely on the log card. Therefore, the relationship of proximity requisite to a duty of care does not exist.
1. It was unreasonable of the appellant to rely on a duplicate card in the same way as an original log card.
The log card the appellant relied on as indicator of the BMW’s hire-purchase status was clearly marked as a duplicate. In a hire-purchase agreement, the original log card is usually kept as security against the purchaser, and in most car transactions, an original card is usually produced as proof. The fact that a duplicate was produced instead was evidence that the card had been replaced at some time. To rely on a duplicate in the same way as an original necessitates enquiry into the circumstances where the card was replaced; factually, a duplicate card is not the same as an original, and it would not be reasonable to rely on both in the same way. Since this was exactly what the appellant did, his reliance on the card issued by the LTA was unreasonable, and proximity therefore cannot arise.
2. It was unreasonable to rely on the duplicate log card as proof of a vital factor in a large-scale commercial transaction. 
Courts have tended to hold that no duty of care to prevent pure economic loss exists where the loss-causing transaction is of a commercial, not consumer nature and the amount involved is large, as it would be unreasonable for such a class of plaintiffs to rely on tortious duties of care where they possessed the resources to obtain similar results through contractual negotiation. To hold otherwise would be to grant the plaintiff the undeserved benefit of an “infinitely transmissible warranty”. (Man B&W Diesel v. PT Bumi, [2004] 2 S.L.R. 300 (C.A.) [Bumi] at p.9) 
 In Bumi¸ the plaintiff was a shipowner, the defendant the builder of the ship’s engine, which was negligently built, breaking after purchase. No direct contractual relationship existed between them. The Court of Appeal refused to impose a duty of care, as the risk of the engine breaking was reflected in the contract price paid by the shipowner, and it was unreasonable of him to rely on a common law duty of care to obtain something he could have contracted for. In contrast, in RSP Engineers v. Ocean Front [1996] 1 S.L.R. 113 (C.A.) [Ocean], builders of a residential condominium were held to owe a duty of care to prevent economic loss to the condominium’s subsequent residents, who were entitled to rely on the exercise of reasonable care by the builders although there had not been any direct contractual relationship between them. A major factor influencing the court’s decision was the desirability of protecting the consumer’s most significant, permanent investment. (Bryan v. Maloney (1995) 128 A.L.R. 163 (Aust.H.C.)  in Ocean at p.49)
The appellant’s case is closer to Bumi than Ocean. The low price paid for the BMW nevertheless amounted to nearly half a million dollars, and reflected the risk of subsequent problems voluntarily undertaken by the appellant, who could have obtained a similar vehicle, with a lower risk of being seized, at a higher price. To impose a duty of care on the LTA would be to give the appellant an undeserved “transmissible warranty”; his reliance on the log card was unreasonable in this respect. Furthermore, the high stakes of the transaction and the transient nature of an automobile disqualify the appellant from the class of consumers to which the courts show protective propensity. Therefore, proximity cannot arise.
3. Proximity does not exist where the appellant relies on  a document for a purpose for which it was not intended, even if the reliance was foreseeable.
It is unreasonable to rely on a document for a purpose outside the purpose for which it was intended, even if such reliance is common trade practice. (Standard Chartered Bank v. Coopers & Lybrand [1993] 3 S.L.R. 712 (H.C.) at 712 [Stanchart]) In Stanchart, the appellants were bankers of the company for which the respondent auditors had issued a report and it was highly foreseeable that they would rely on that report to enter a financial transaction, but it was nonetheless held that no duty of care was owed; the report was issued for the company’s shareholders to exercise informed control and the bankers’ reliance on it was peripheral to its purpose.
In the present case, LTA’s purpose in issuing the duplicate log card was not to indicate the BMW’s hire-purchase status, but was part of its statutory duty under the LTA Act (Cap. 158A, 1996 Rev. Ed. Sing.). Under the LTA Act, LTA’s duty is to register road vehicles pursuant to the Road Traffic Act (Cap. 276, 2004 Rev. Ed. Sing.). Under the latter Act, only vehicles registered by the LTA may be kept or used, and only vehicles which conform to statutory specifications may be registered. A reading of the Act’s hansard provides a lengthy discussion of schemes designed to regulate vehicle population, schemes unworkable without vehicle registration. The relevant conclusion is that the LTA’s purpose in registering vehicles is only for the purposes of controlling road safety and congestion. This is further corroborated by section 9(5) of the Australian Interstate Road Transport Act 1985, governing the Australian equivalent of the LTA, which stipulates that the authority “shall have regard only to [public safety] and the need to ensure compliance with [the Act]”. 
Since the appellant’s reliance on the LTA was in respect of a commercial transaction, which is outside the purpose for which log cards are issued, his reliance is unreasonable and cannot give rise to a duty of care.

B.  The LTA is not liable for the appellant’s loss because it would not be fair, just

       and reasonable to impose a duty of care.

1. The appellant was in as good a position as the LTA to protect himself from third party fraud.
Reasonable foreseeability is “insufficient to justify the imposition of liability upon someone who.. neither creates the risk nor undertakes to do anything to avert it.” (Gorringe v. Calderdale MBC [2004] All ER 326 (H.L.) at 334) One factor which justifies the imposition of a duty of care on a statutory authority is where the risk is of “such magnitude or complexity that individuals cannot, or may not, take adequate steps for their own protection”. (Sutherland at 25) Cases where a duty of care has been successfully established, such as Pendaftar v. KS South Motor [2000] 2 M.L.J. 540 (Mal. C.A) [Pendaftar] are cases where the appellant could not have taken steps to guard himself against the risk. In Pendaftar, the appellant statutory authority’s records had been meddled with by corrupt authority employees, and when in reliance on the tampered records the respondent automobile buyer suffered economic loss, the court held that the appellant owed a duty to ensure that all information supplied to the public was accurate and authentic.

Pendaftar is distinguishable from the current case because the inaccurate information issued to the respondent, on which he relied to his detriment, was derived from internal corruption, against which the respondent as a member of the public could not have guarded. It is fair, just and reasonable to impose a duty on a statutory authority to ensure that internal administrative procedures are performed with reasonable care so that information issued is accurate, but not so to require a statutory authority to ensure that information issued is not distorted by the torts of an independent entity. Here the appellant was in as good a position to uncover the fraud’s lies as LTA, and had more incentive, as his was the money at stake. To verify a car’s hire-purchase status, LTA checks the ACLOC database, to which the appellant also has access. LTA could have averted the appellant’s loss by waiting three days before issuing the log card, but so could the appellant. Furthermore LTA undertook to dissuade the appellant from relying on the log card stating that it “conveyed no title” and was a duplicate. It is not fair, just, or reasonable to impose a duty of care where the LTA has not created the risk or encouraged reliance on information issued, where the appellant is in as good a position to avert the risk to himself as the LTA.
2. The alternative forms of preventive action against third party fraud are policy decisions outside the court’s discretion, and it would not be fair, just or reasonable for the court to rule that the LTA was negligent for failing to take such action.

Apart from waiting three days, the LTA could have implemented a more fool-proof system of registration at the cost of $35,000,000, or absorbed all losses arising from negligently issued log cards, quantified at $10,000,000 a year. Decisions involving such large sums can only be matters of policy where it is “not for the court to substitute its decision for the authority’s”. (Kent v. East Suffolk Board [1940] 1 KB 319 (H.L.) at 338) The principle of judicial non-interference with Parliamentary discretion is long standing and based on the doctrine of separation of powers. It would be inappropriate for the Court to decide how the LTA should allocate tens of millions of dollars. To do so would be to interfere with public policy as determined by Parliament, and for that reason a duty of care should not be imposed on grounds that it is fair, just and reasonable for LTA to either have implemented another system or to absorb the loss.
II.
THE COURT SHOULD AFFIRM THE HOLDING THAT SECTION 6(2) OF THE LTA ACT PROVIDES A STATUTORY DEFENCE AGAINST THE CURRENT ACTION.
Section 6(2) of the LTA Act states:

“Nothing in [the statutory duties of the LTA] shall be construed as imposing on the Authority, directly or indirectly, any form of duty or liability enforceable by proceedings before any court.”
A.  A plain reading of section 6(2) shows specific Parliamentary intention to exempt the LTA from liability in respect of the current common law action in negligence.
Section 6(2) is a clause designed to restrict the liability of the LTA in relation to the numerous statutory duties of the LTA as listed in section 6(1). A plain reading of the section shows that it is designed to defeat common law claims such as the current appeal in negligence.
1. Section 6(2) contains evidence of Parliament’s specific intention to protect  the LTA from common law duties of care.

Section 6(2) was couched with the words “duty or liability enforceable by proceedings before any court”, instead of words referring to “responsibility and allocation”, which shows that Parliament intended to extend the protective effect of the section beyond mere recognition of the LTA’s responsibility to decide how it should allocate its resources pursuant to its statutory duties. The use of the words “directly or indirectly” also function as evidence of Parliament’s particular intention to exclude a tortious common law duty of care as well as common law actions directly arising from the imposition of statutory duties from arising. These phrases were not considered in the case of Hong Leong Finance v. Euromobile [2004] SGDC 29 [Euromobile] where the district court ruled that section 6(2) did not operate to exclude a common law duty of care from arising.
2. The effect of section 6(2) when compared with similar sections in other Acts is to exclude a duty of care from arising in common law.
Provisions similar to section 6(2) are found in nearly every Singaporean Act which establishes  a statutory body. Most such sections in Acts established before 2002, such as 6(3) of the Public Utilities Act (Cap. 261, 2002 Rev. Ed. Sing.) and the Singapore Tourism Board Act (Cap. 305B, 1997 Rev. Ed. Sing.), match section 6(2) word for word. Corresponding sections in Acts established after 2002, however, such as section 5(3) of the International Enterprise Singapore Board Act (Cap. 143B, 2002 Rev. Ed. Sing.), incorporate the additional words “to which it would not otherwise be subject”. In Euromobile, the district court considered that the chronological division was the result of an effort by Parliament to clarify the reading of such sections in subsequent acts, and, reading section 6(2) with the additional words, concluded that section 6(2) did not exclude a common law duty of care. (Euromobile at p.11-12) 

However, such a reading goes against established rules of statutory interpretation, which state that statutory clauses, when compared to similar but different clauses in other Acts, should be read such that their differences are emphasized, as Parliament should be taken to mean exactly what is written in the statute. Section 6(2), interpreted conventionally and compared to the Acts established after 2002, should be taken to exclude a common law duty of care. Had Parliament intended LTA to be liable in negligence, it would have amended section 6(2) to reflect the disparity between intention and the plain reading of the statute, as it amended section 5(3) of the Singapore Tourism Board Act. The fact that this amendment was made in 2002, well within the period when the Acts which incorporate additional wording were drafted, is further evidence that Parliament intended LTA to be exempt from a duty of care in negligence.
3. Section 6(2) excludes a duty of care in common law because Parliament has already stated in detail the instances where LTA is to be liable to the public, and such instances do not include the current action.
Part VI of the LTA sets out in detail the instances, extent, and manner in which the LTA is to be liable to the Public. The current action is not included in the list of such instances. Since Parliament has already specified how, where and when LTA should compensate the public for damage clause, section 6(2) should be read as excluding all other instances of liability, and therefore the current appeal should fail.
B.  A purposive reading of section 6(2) supports the exclusion of liability in the
      current case because the LTA’s function is to serve the public, not the
      individual.

Section 9A of the Interpretation Act (Cap. 1, 2002 Rev. Ed. Sing.) states:
9A. —(1) In the interpretation of a provision of a written law, an interpretation that would promote the purpose or object underlying the written law (whether that purpose or object is expressly stated in the written law or not) shall be preferred to an interpretation that would not promote that purpose or object.


A statutory authority serves the public, not the individual. An action against the LTA is in essence an action against the taxpayer. It would be manifestly unfair for the general public to be required to compensate an individual for a loss incurred by reliance on an artificially conferred benefit, and to impose liability in such a case there must be compelling reasons. The House of Lords reiterated this principle when they ruled that a statutory authority in charge of administering a housing scheme for the benefit of homeless people was not liable to the individual homeless man. The scheme was not for the private benefit of the individual, even of the individual it directly benefits, but was for the benefit of the public at large; parliamentary provision for housing alone was insufficient to justify compensation of homeless people who failed to receive the benefit planned. (O’Rouke v. Camden LBC [1997] 3 All ER 23 (H.L.) at 26)

Similarly, the LTA was constituted to serve the public in general, not the appellant, who is an individual profit-making entity with no good reason to be compensated from public funds. Section 6(2) should be taken to exclude liability in the current case, because a ruling that the LTA owes a duty of care to individual automobile-dealers when registering vehicles would hinder its performance of its duties by diverting the authority’s limited resources from performance of its other functions, which are integral to the functioning of Singapore as a modern, efficient society. Apart from the responsibility of registering vehicles, the LTA is also responsible, under section 6(1), for the tasks of planning, constructing, managing and maintaining roads, pedestrian walkways, bus stops or shelters, interchanges and terminals and other commuter facilities; as well as maintaining, operating and improving road traffic signals, lighting equipment, among other duties. Imposition of a duty of care in respect of any one of these statutory duties would necessarily affect the performance of the others. The effect of section 6(2) in excluding common law duties of care, it can be seen, is integral to the smooth functioning of the LTA as a whole, and therefore it should defeat the current action.
CONCLUSION


This appeal should be dismissed. No duty of care should be owed where the appellant unreasonably relied on information issued by the LTA outside the purpose for which it was issued, and where Parliamentary intention was such as to exclude a duty of care from arising. To allow the current appeal would be to upset the doctrine of separation of powers, and therefore interfere with the LTA’s performance of its duties, which go beyond mere vehicle registration and are integral to the efficient functioning of modern Singapore. For these reasons, the appeal should be dismissed.
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