It is never ‘right’ to criminalize offences that do not cause harm. However, harm is a complex concept that intrinsically depends on the norms of each society; in the final analysis, whether legislative intervention is morally justified must depend on a consideration of all relevant factors. By considering and contrasting liberalism and moralism
, this paper attempts to show that law and morality can never be separate because the declaration that only harm-causing offences should be criminalized is itself a moral statement, and that despite this, the Harm Principle remains valid as a moral principle determining the limits of legislative legitimacy.

Classic Liberalism: Harm as a Necessary Moral Requirement of Criminalization
In his seminal essay, On Liberty, John Stuart Mill stated: “the only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others.” (“the Harm Principle”)

To Mill, living as a member of society involves both benefits and costs. It is a benefit of society that it may intervene to protect an individual’s interests, and a cost that society may curtail an individual’s interests where to do so is to remove a threat to those of others. 

Mill’s concern is individual liberty- for the “liberty of conscience in the most comprehensive sense” and “liberty of tastes and pursuits”, against tyrannical “prevailing opinion and feeling”. The law may compel, but an individual is best placed to evaluate his own well-being; compulsion when applied will probably be applied wrongly and in the wrong place. Therefore, only purely external considerations may validly justify state interference with personal liberty- such as where the interests of others are adversely affected. 

Moralism: Intrinsic Justification
In sharp contrast is moralism, that “it is not possible to set theoretical limits to the power of the State to legislate against immorality”
. Moralists do not necessarily claim that law and morality should be indistinguishable, but that the suppression of immorality is a sufficient ground for criminalization; ‘harm’ is relevant but not necessary.

To most moralists, immorality is intrinsically sinful, such that ‘even when private and harmless, are such evident and odious evils that they should be forbidden on the ground of their evil alone’
. That wrongs should be prohibited and wrongdoers punished is an end in itself. Furthermore, to moralists, the imposition of morality is integral to the imposition of law: if society cannot determine what rights are, rights cannot be infringed and state intervention can never be justified.
 

Previously, moralism was justified by the belief that the presence of immorality invited divine punishment on the entire community. This belief has since fallen into disuse, ‘intrinsic evil’ sufficing for modern moralists.

Some moralists believe that their position can also be justified by reference to an argument for the general good: society is necessary; common morality is part of the bond that keeps society from disintegrating, and therefore maintenance of a common morality must be a necessary social cost to be paid. This cost, however, must also be reconciled with the private interest where in conflict, and it is a generally agreed principle of reconciliation that there must be toleration of the maximum individual freedom consistent with the integrity of society.
 

While the basic moralist position appears to directly contradict the liberal Harm Principle, the latter two arguments, justifying moralism with the substance of the other, suggest that there are shades of moralism which do not necessarily contradict the Harm Principle.

A Halfway Point? The Offense Principle
A compromise is reached in considering the criminalization of offensive behavior that prima facie causes no harm. Feinberg states the principle (which he presents as liberal) thus: “It is always a good reason in support of a proposed criminal prohibition that it would probably be an effective way of preventing serious offense (as opposed to injury or harm) to persons other than the actor, and that it is probably a necessary means to that end”
. An offensive act causes both objective and subjective conditions- wrongfulness and actual mental displeasure, the necessary corollary to which is that, without proper justification, the causing of mental displeasure in others is itself a wrong.

Feinberg asserts that the Offense and Harm Principles are different because they are not strictly commensurable: although offense may cause harm, the two occupy different scales altogether.
  It is this paper’s thesis that this distinction is too tenuous, especially in light of the avowed liberal dedication to liberty of ‘tastes and pursuits’, to be supported.

Firstly, Mill himself acknowledges that most acts will affect other members of society in some way. Where no ‘specific duty’ is violated or ‘perceptible hurt’ caused, where there is only ‘constructive injury’ as opposed to ‘a definite damage or risk of damage’, the effects of an act should be borne for the greater good of liberty. 
 Here, it is hard to see how the difference between an act that violates a specific duty or causes perceptible hurt and an act that falls into neither category can be anything other than a difference of degree necessarily determined casuistically through individual moral judgement. How else, after all, are ‘duties’ to be recognised or defined, hurt to be ‘perceived’? Moreover, Mill’s argument itself is based on a normative choice excluding all considerations other than liberty and ‘harm to others’ from consideration in determining the legitimacy of criminalization.

This artificial narrowness is recognised by Feinberg, who casts Mill’s principle in terms of conflicting private and public interests. This allows consideration of factors such as the private value of the offensive behavior, the avoidability of its effects, its ultimate social value, and the nature of the criminal law, an exercise which better reflects prevailing social realities than black-and-white liberty against harm.

Secondly, to equate punishment based on ‘the bare knowledge’ of ‘wrongness’ with punishment based simply on moral objection
 is to overly simplify the concept of harm. Schwartz puts this thus: surely, a citizen may legitimately demand protection of both physical and psychological integrity. An example of the latter is where fear of threat or menace obstructs the individual’s ability to pursue his/her own goals. While most cases can also be justified as involving incipient threats of physical attack obstructing physical goals, the fact is that offense involves a myriad host of complicated social associations that operate at levels lower than conscious thought; and that insecurities stirred by psychic aggressions may be deeper and more acute than those involved in physical crimes.
 

Feinberg refines the principle further. Offensive behavior that is not directly obstructive may nevertheless cause distress: causing shame through exploiting the tension between cultural taboo and instinct; vicariously embarrassing others through sympathetic identification; personally humiliating them by causing them to observe they consider diminishment of human dignity; inducing vague feelings of threat; and eliciting personal responses to the behavior as a spectacle that combine to produce ‘a near total confusion and disarray of feeling’. The harm here is variegated: for one, in the imposition of one’s will upon the another’s autonomy to choose his own experiences- a necessary corollary of the ‘liberty of tastes and pursuits’, or a form of ‘reverse-privacy violation’
. Offensive behavior, insofar as it acts upon tensions between instinct and conscious choice
 in forcing others to react in a way they do not choose, is also exploitive of human weakness, a harm the state may legitimately legislate against.

Conclusion
Thus far, it has been shown that there are good reasons for taking harm as a necessary limit on criminalization, so cogent that even proponents of moralism are forced to use the Harm Principle as justification. It has further been shown that in order for the principle to remain internally consistent, consideration of morality cannot be excluded in consideration of ‘harm’. The problem here is that, while harm may justify criminalization, criminalization itself causes harm. Further application of the principle to an offense case would then suggest that the conditions that cause a person to take harm  should then themselves be criminalized, a logically absurd result. Where, then, is the line to be drawn? It is this paper’s thesis that in deciding whether or not particular behavior should be criminalized, all relevant factors, including morality, should be considered. It is never right to criminalize offences that do not cause harm. It is equally important that harm be properly identified and weighted so that the greatest harm can be averted.
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