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PER CURI AM

This is an appeal froma final order declaring the defendant



a “sexual predator,” in accordance with section 775.21, Florida
Statutes (2001), the Florida Sexual Predator Act (“FSPA").
Def endant, an individual who pled guilty to an offense which,
pursuant to the FSPA requires that he be designated a “sexua

predator,” clains that the statute is violative of procedural
due process and therefore wunconstitutional. As further
expl ai ned bel ow, we find FSPA to be unconstitutional because it
fails to provide m niml procedural due process. Accordingly,
we reverse.

|. Facts

The facts of this case are undi sputed. The defendant was
at a club on South Beach with the co-defendant (who is not a
party to this appeal) and the victim The co-def endant brought
the victim a cocktail, of which she drank a little and the
def endant fi ni shed. A couple of mnutes after drinking the
cocktail the defendant fell down unconscious. Soon after, the
victim al so becane dizzy and disoriented. All three left the
club, and the co-defendant took them to an unknown hotel and
checked into a room The victimthen also | ost consci ousness.
When she regai ned consci ousness, the defendant and co-defendant
were allegedly having sexual intercourse with her.

The state charged both nmen wth sexual battery of a

physically incapacitated victimby rmultiple perpetrators. The



def endant pled guilty in exchange for a withhold of adjudication
and one year comunity control followed by four years of
probation. He has also agreed to assist in the prosecution’s
case agai nst the co-defendant, which is still pending trial

Al t hough she remai ns afraid of the co-defendant, the victim
has testified that she does not fear the defendant, and even
considers hima friend. Based on this testinony, the state did
not seek the standard “stay-away” order in this case.

Si nce pleading guilty to rmultiple perpetrator sexual battery
woul d automatically result in the defendant being declared a
“sexual predator” under the Act, the defendant filed a notionto
decl are the Act unconstitutional as violative of procedural due
process. The trial court denied the notion before conpleting
the plea and | ater entered an order finding the defendant to be
a sexual pr edat or “subj ect to commnity and public
notification.” The trial court denied a notion to quash that
order on the sane constitutional grounds, and this appeal
ensued.

1. Structure of the Act

Li ke every other state in the nation, Florida has enacted

its version of “Megan’s Law,”! entitled The Florida Sexual

1 The “Megan’s Law’ was nanmed in nmenory of Megan Kanka, a
seven year old New Jersey girl who was sexually assaulted and
murdered by a neighbor tw ce previously convicted of sexua
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Predator’s Act, which was enacted to address the problens of
“sexual predators” by:
1. Requiring sexual predators supervised in the

community to have special conditions of supervision
and to be supervised by probation officers with | ow

casel oads;

2. Requiri ng sexual predators to register with the
Fl ori da Departnment of Law Enforcenent, . . . ; and

3. Requi ri ng communi ty and public notification of the

presence of a sexual predator,
§ 775.21(3)(e), Fla. Stat. Under FSPA, the sole determ nation
to be made by the trial court before designating a person a
“sexual predator” is whether that person had the prerequisite

crimnal conviction. See 8 775.21(5)(a), Fla. Stat.? See also

of fenses. See Doe v. Pataki, 120 F.3d 1263, 1265 n.1 (2d Cir.
1997). It was enacted to “identify potential recidivists and
alert the public when necessary for the public safety.” See Doe
v. Dep't of Pub. Safety, 271 F.3d 38, 42 n.4 (2d Cir. 2001),
quoting Paul P. v. Farner, 227 F.3d 98, 99 (3d Cir. 2000).

2 This section provides that:

(5) Sexual predator designation.--An offender is
desi gnated as a sexual predator as foll ows:

(a)1. An offender who neets the sexual predator
criteria described in paragraph (4)(a) who is before
the court for sentencing for a current offense
committed on or after October 1, 1993, is a sexua
predat or, and the sentencing court nust make a witten
finding at the tine of sentencing that the offender is
a sexual predator, and the clerk of the court shal
transmt a copy of the order containing the witten
finding to the departnent within 48 hours after the
entry of the order[.]



State v. Curtin, 764 So. 2d 645, 647 (Fla. 1st DCA 2000) (tria
court required to enter finding of sexual predator status where
def endant was convicted of crime enunmerated in statute). The
act of delineating an offender as a sexual predator is

mandat ory, and the trial court has no discretion. See Kelly v.

State, 795 So. 2d 135, 137 (Fla. 5'" DCA 2001) (stating that:
“based on the unambi guous | anguage of [FSPA] and the clearly
stated legislative intent, . . . the Act is mandatory and
affords no discretion to the trial judge to designate an
i ndi vidual a sexual predator if the statutory criteria are
established”).® |Indeed, the granting of the state’'s notion to
have a defendant declared a sexual predator has been deened

nerely “perfunctory” by the courts. See e.q., Thomms v. State,

716 So. 2d 789, 790 (Fla. 4'h DCA 1998).

Once an of fender has been designated a “sexual predator,”
the registration and public notification requirenments of FSPA
are automatically triggered. See § 775.21, Fla. Stat. An
of fender must, within forty-eight (48) hours, register with the

Departnent of Law Enforcenment (“FDLE”) or, alternatively, the

8 A defendant does not even have to be present for the
trial court to inpose the “sexual predator” designation. See
Burkett v. State, 731 So. 2d 695, 698 (Fla. 2d DCA 1998) (sexual
pr edat or designation is a “collateral consequence” of
def endant’ s crine, and def endant need not be present at hearing
where designation is inposed).




sheriff’s office, and with the Departnent of Hi ghway Safety and

Mot or Vehicles (“DW”).4 See § 775.21(6)(a), (e), & (f), Fla.

S

t a t . 5

4

The of fender nust personally go to the offices of these

departnments to register

5

This section provides in pertinent part:

(6) Registration.--

(a) A sexual predator nust register with the

departnment by providing the following information to
t he departnent:

1. Nane, social security nunber, age, race, sex,

date of birth, height, weight, hair and eye col or,
phot ogr aph, address of |egal residence and address of
any current tenporary residence, within the state or

out
post

of state, including a rural route address and a
office box, date and place of any enploynent,

date and place of each conviction, fingerprints, and
a brief description of the crime or crines commtted
by the offender.

2. Any other information determ ned necessary by

the departnment, including crimnal and corrections
records; nonprivil eged personnel and treatnent
records; and evidentiary genetic markers when
avai l abl e.

or

(e) If the sexual predator is not in the custody

control of, or wunder the supervision of, the

Departnent of Corrections, or is not in the custody of
a private correctional facility, and establishes or
mai ntains a residence in the state, the sexual
predator shall register in person at an office of the
departnment, or at the sheriff's office in the county
in which the predator establishes or mintains a
resi dence, within 48 hours after est abl i shi ng
per manent or tenporary residence in this state. If a

6



Upon registration an offender nmust provide their nane, age,
race, sex, date of birth, height, weight, hair and eye color, a
phot ograph, address of |egal residence, address of any current
tenporary residence, “a brief description of the crime or crinmes

commtted by the offender,” and genetic material.
FSPA aut horizes the DW to give the offender’s photograph

to FDLE for purposes of public notification,® and al so requires

sexual predator registers with the sheriff's office,
the sheriff shall take a photograph and a set of
fingerprints of the predator and forward the
phot ographs and fingerprints to the departnment, al ong
with the information that the predator is required to
provi de pursuant to this section.

(f) Wthin 48 hours after the registration
requi red under paragraph (a) or paragraph (e), a
sexual predator who is not incarcerated and who
resides in the comunity, including a sexual predator
under t he supervi si on of t he Depar t ment of
Corrections, shall register in person at a driver's
license office of the Departnent of Hi ghway Safety and
Mot or Vehi cl es and shal | pr esent pr oof of
regi stration.

6 FSPA specifically provides in pertinent part that:

(g) Each tine a sexual predator's driver's |license
or identification card is subject to renewal, and
within 48 hours after any change of the predator's
resi dence or change in the predator's nane by reason
of marriage or other |egal process, the predator shall
report in person to a driver's license office, and
shall be subject to the requirenents specified in
paragraph (f). The Departnment of Hi ghway Safety and
Mot or Vehicles shall forward to the departnent and to
the Departnent of Corrections all photographs and
i nformati on provi ded by sexual predat ors.

7



FDLE to take the offender’s registration information and
phot ograph and place it on the internet for worldw de
di stribution. See 8§ 775.21(7)(c), Fla. Stat. County | aw
enforcenent also has a statutory duty to provide this sanme
information to the public through other neans. See 8§

775.32(7)(a), Fla. Stat. (2001).7 Broad immunity is afforded

Notwi t hstanding the restrictions set forth in s.
322.142, the Departnment of Hi ghway Safety and Motor
Vehicles is authorized to release a reproduction of a
col or-photograph or digital-imge license to the
Departnment of Law Enforcement for purposes of public
notification of sexual predators as provided in this
section.

§ 775.21(6)(g), Fla. Stat. (2001).
7 Specifically, this section provides that:
(7) Community and public notification.--

(a) Law enforcenment agencies nust inform menbers
of the community and the public of a sexual predator's
presence. Upon notification of the presence of a
sexual predator, the sheriff of the county or the
chief of police of the nmunicipality where the sexual
predator establishes or nmintains a pernmanent or
tenmporary residence shall notify nmenbers of the
community and the public of the presence of the sexual
predator in a manner deened appropriate by the sheriff
or the chief of police. Wthin 48 hours after
receiving notification of the presence of a sexua
predator, the sheriff of the county or the chief of
police of the municipality where the sexual predator
tenporarily or permanently resides shall notify each
licensed day care center, elenentary school, mddle
school, and high school within a 1-mle radius of the
tenporary or permanent residence of the sexua
predator of the presence of the sexual predator.
| nformati on provided to nenbers of the community and

8



notification requirenments.

anyone acting in good faith in the inplenentation of FSPA s

the public regarding a sexual predator nust include:
1. The nanme of the sexual predator;

2. Adescription of the sexual predator, including
a phot ograph;

3. The sexual predator's current addr ess,
including the nane of the county or nmunicipality if
known;

4. The circunstances of the sexual predator's
of fense or offenses; and

5. Whether the victim of the sexual predator's
of fense or offenses was, at the tinme of the offense,
a mnor or an adult.

8 This section specifically provides that:
(9) I'munity.--The departnent, the Departnent of

Hi ghway Safety and Mtor Vehicles, the Departnent of
Corrections, any | aw enforcenent agency in this state,

and the personnel of those departnents; an el ected
or appointed official, public enployee, or school
adm ni strator; or an enployee, agency, or any

i ndi vidual or entity acting at the request or upon the
direction of any | aw enforcenent agency is i mune from
civil liability for damages for good faith conpliance
with the requirenents of this section or for the
rel ease of information under this section, and shal

be presumed to have acted in good faith in conmpiling,
recording, reporting, or releasing the information.
The presunption of good faith is not overcone if a
technical or clerical error is made by the departnment,
t he Department of Hi ghway Safety and Motor Vehi cles,
t he Departnment of Corrections, the personnel of those
departnments, or any individual or entity acting at the
request or wupon the direction of any of those
departnments in conpiling or providing informtion, or
if information is inconplete or incorrect because a

9

See § 775.21(9), Fla. Stat. (2001).38



An of fender nmust appear in person at a DW office to notify
it of any change of residence, which is forwarded to FDLE and
posted on its website. See § 775.21(6)(g), Fla. Stat. I f an
of fender plans to nove out-of-state, he or she nust inform DW
at least forty-eight (48) hours before |eaving. See §
775.21(6) (i), Fla. Stat. All of this registration informtion
must be updated by the offender for the “duration of his or her
life.”® See 8§ 775.21(6)(l), Fla. Stat. Failure to conply with
these registration requirenments is a third-degree felony. See
§ 775.21(10)(a), Fla. Stat.

Finally, FSPA also automatically prohibits specific
of fenders, from working “at any business, school, day care
center, park, playground, or other place where children

regul arly congregate.” 8§ 775.21(10)(b), Fla. Stat.?0

sexual predator fails to report or falsely reports his
or her ~current place of permanent or tenporary
resi dence.

® A person can, however, petition the court for relief if
after twenty (20) years he or she has never been arrested for
any subsequent felony or m sdeneanor.

10 This section provides:

(b) A sexual predator who has been convicted of or
found to have commtted, or has pled nolo contendere
or gquilty to, regardl ess of adjudication, any
violation, or attenpted violation, of s. 787.01, s.
787.02, or s. 787.025, where the victimis a m nor and
the defendant is not the victims parent; S.
794.011(2), (3), (4), (5), or (8); S. 794.05; S.

10



l|11. Procedural Due Process

The defendant argues that the automatic registration and
notification requirenents of FSPA are viol ative of his protected
right to procedural due process, guaranteed to him by the
Fourteenth Anendnent to the United States Constitution.?!!

Procedural due process questions are examned in two steps:

the first asks whether there exists a liberty or
property interest which has been interfered with by
the State, . . . the second exam nes whether the

procedures attendant upon that deprivation were
constitutionally sufficient.

Ky. Dep’'t of Corrs. v. Thonpson, 490 U S. 454, 460 (1989)
(citations omtted).

The defendant clainms that FSPA infringes on his |iberty

interest in reputation. See Ws. v. Constantineau, 400 U. S.

433, 437 (1971) (stating that: “[w] here a person’s good nane,
reputation, honor, or integrity is at stake because of what the

governnent is doing to him notice and an opportunity to be

796.03; s. 800.04; s. 827.071; s. 847.0133; or s.
847.0145, or a violation of a simlar |aw of another
jurisdiction, when the victim of the offense was a
m nor, and who wor ks, whether for conpensation or as
a volunteer, at any business, school, day care center,
park, playground, or other place where children
regularly congregate, commits a felony of the third
degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

11 The Fourteenth Anendnent provides that no person shall
be deprived of |ife, liberty, or property w thout due process of
law. U.S. Const. anmend. XV, § 1

11



heard are essential.”). However, the law is clear that to
trigger procedural due process rights, the defendant nust suffer

a change in legal status in addition to the “stigma” that would

result from the public notification and release of registry

regul ati on. See Paul v. Davis, 424 U S. 693, 701 (1976)

(stating that: “reputation alone, apart fromsone nore tangible
interests such as enploynent, is [not] either ‘liberty or
‘property’ by itself sufficient to invoke the procedural

protection of the Due Process Clause”). See also Cutshall v.

Sundqui st, 193 F.3d 466, 479 (6'" Cir. 1999) (holding that:
[o]nly where the stignma of damage to a reputation is coupled
with another interest, such as enploynent, is procedural due
process triggered.”). This has cone to be conmmonly known as the
“stigma-plus test.” 1d.

A. Stigma Plus

The act of being publicly |abeled, pursuant to FSPA a

“sexual predator” clearly results in a stigm.?!'? See, e.q., Doe

v. Wllianms, 167 F. Supp. 2d 45, 51 (D.C. Cir. 2001) (stating

that: “[i]t is beyond dispute that public notification pursuant

to the [District of Colunbia s Sexual Offender and Registration

2 “A ‘stigm’ is a mark or token of infamy, disgrace, or
reproach.” Doe v. Dep't of Pub. Safety, 271 F.3d at 47, quoting
The Anerican Heritage Dictionary of the English Language 1702
(4th ed. 2000).
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Act] results in stigma.”); Doe v. Lee, 132 F. Supp. 2d 57, 63
(D. Conn. 2001) (holding that: “[t]he stigma question [is]
whet her, assuming [an offender] is not dangerous, public
di ssem nation of the sex offender registry conveys the erroneous
nmessage that he is. The answer to this question nust be yes.”);

Doe v. Pataki, 3 F. Supp. 2d 456, 467-68 (S.D.N.Y. 1998)

(stating that: “First, [the offenders] have convincingly
denonstrated that, when inplenmented, the conmunity notification
provi sions of the Act will likely result in their being branded
as convicted sex offenders who my strike again and who
therefore pose a danger to the community. . . . [ S]uch
wi despread di ssem nation of the above information is likely to
carry with it shame, hum liation, ostracism |oss of enploynment
and decreased opportunities for enploynment, perhaps even
physi cal vi ol ence, and a nultitude of ot her adver se
consequences. Thus, there is no genuine dispute that the
di ssem nation of the information contenplated by the Act to the
community at Jlarge is potentially harnful to [offenders’]
personal reputations.”).

The defendant clainms that there are also several “plus

factors” inplicated by FSPA. He asserts, inter alia, that the

13



lifelong registration requirenents, ® enpl oynent prohibitions,
and the inability to pursue tort renedi es!® pursuant to the act
satisfy the “plus” requirements of the stigma-plus test. We
agree, noting that the Supreme Court specifically nmentioned

enpl oynent as a “plus” factor in Paul v. Davis, 424 U S. at 701.

See also Collie v. State, 710 So. 2d 1000, 1012 (Fla. 2d DCA

1998) (enploynment restrictions infringe on a constitutionally-
protected liberty interest).

Wth facts and statutes simlar tothoseinthis case, other
courts have al so found additional plus factors that satisfy the

stigma-plus test. See Hawaii v. Bani, 36 P.3d 1255 (Haw.

2001)'%; Doe v. Attorney Gen., 686 N E. 2d 1007 (Mass. 1997)1%,;

13 See § 775.21(6), Fla. Stat.

14

See § 775.21(10)(b), Fla. Stat.

N
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8§ 775.21(9), Fla. Stat.
16 The court provided as additional “plus” factors that:

Potenti al enpl oyers and | andlords will foreseeably be
reluctant to enploy or rent to [the defendant] once
they learn of his status as a “sex offender.

| ndeed, the public disclosure provisions of [the act]
can adversely affect an offender’s personal and
professional life, enployability, associations wth
nei ghbors, and choice of housing. . . . In addition,
public disclosure nmay encourage vigilantism and may
expose the offender to physical violence.

Bani, 36 P.3d at 1265. (citations omtted).

17 The court in Doe found that:

14



Noble v. Bd. of Parole, 964 P.2d 990 (Or. 1998). 1%

B. Due Process

Since we have determ ned that the FSPA's registration and
public notification provisions inplicate the defendant’s |iberty
interests, we nust now deci de whet her the defendant was afforded

the requi site procedural safeguards of due process. See Mathews

v. Eldridge, 424 U S. 319 (1976) (procedural due process

requi res that government act in a fair manner when there is a

deprivation of a constitutionally protective property interest).

The conmbination of the following circunstances
persuades us that the plaintiff has a |iberty and
privacy interest protected by the Constitution .
that entitles himto procedural due process: (1) the
requi rement that he register with |ocal police; (2)
t he di scl osure of accunmul ated personal information on
request; (3) the possible harm to his earning
capacity; (4) the harmto his reputation; and, nost
i nportant, (5) the statutory branding of him as a
public danger, a sex offender.

686 N.E.2d at 1013.

18 Describing the liberty interest that is lost by a | abel
of “predatory sex offender,” the court wote:

Finally, and perhaps nost inportantly, it 1is an
i nt er est in avoiding the social ostracism |oss of
enpl oynment opportunities, and significant |ikelihood
of verbal and perhaps, even physical harassnment |ikely
to follow from designation. In our view, that
i nterest, when conbined with the obvious reputational
interest that is at stake, qualifies as a “liberty”

interest within the nmeani ng of the Due Process Cl ause.

Nobl e, 964 P.2d at 995-96.
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“The Suprene Court has explained that the central
meani ng of procedural due process is that ‘[p]arties
whose rights are to be affected are entitled to be
heard; and in order to enjoy that right they nust
first be notified. It is equally fundanental [that
t hese rights] nust be granted at a nmeani ngful tinme and
in a nmeani ngful manner.’”

Ful lmer v. Mch. Dep’'t of State Police, 207 F. Supp. 2d 650, 661

(E.D. Mch. 2002), quoting Fuentes v. Shevin, 407 U.S. 67, 80

(1972) (alterations in original).

It is undisputed that the defendant here was provided no
process as FSPA requires an automatic determ nation of “sexua
predator” if one of the enunerated crinmes has been committed. °
See 8 775.21(5)(a), Fla. Stat. Thus, as several courts of other
jurisdictions have done before use, we find that this tota
failure to provide for a judicial hearing on the risk of the
defendant’s comm tting future offenses, makes it violative of
procedural due process, and therefore unconstitutional. See Doe

v. Dep’t of Pub. Safety, 271 F.3d 38 (2d Cir. 2001), aff’'g, Doe

9 The defendant was charged with, and pled guilty to
sexual battery on a physically incapacitated victimby nmultiple
perpetrators. A single conviction for a nultiple perpetrator

sexual battery of a physi cal |y i ncapaci t at ed victim
automatically “classified’” the defendant as a sexual predator.
See 8§ 775.21(4)(a), Fla. Stat. (a single capital, life, or

first-degree felony violation of chapter 794 automatically
qualifies person as “sexual predator”); 8§ 794.011(4)(a), Fla.
Stat. (sexual battery on physically incapacitated victimis a
first-degree felony); 8 794.023(2)(b), Fla. Stat. (reclassifying
all first degree sexual batteries as |life felonies if commtted
by multiple perpetrators).
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v. Lee, 132 F. Supp. 2d 57 (D. Conn. 2001), cert. granted, 122

S. Ct. 1959 (2002); Fullnmer v. Mch. Dep’'t of State Police, 207

F. Supp. 2d 650 (E.D. Mch. 2002); Doe No. 1 v. Wlliams, 167 F

Supp. 2d 45 (D.C. Cir. 2001); Doe v. Pryor, 61 F. Supp. 2d 1224

(MD. Ala. 1999); Doe v. Pataki, 3 F. Supp. 2d 456 (S.D.N.Y.

1998); Hawaii v. Bani, 36 P.3d 1255 (Haw. 2001); Doe v. Attorney

Gen., 686 N.E.2d 1007 (Mass. 1997). 20

| V. Concl usi on

For the foregoing reasons, we find that in the absence of
a provision allowing for a hearing to determ ne whether the
def endant presents a danger to the public sufficient to require
registration and public notification, the Florida Sexual
Predat ors Act viol ates procedural due process. Accordingly, the

order on appeal is reversed.

20 New Jersey’s original “Megan’s Law’ did not provide for
a judicial hearing on the risk of future offenses, but the
state’s Supreme Court read such a requirement into the statute.
See Doe v. Portitz, 662 A . 2d 367, 381-85 (N.J. 1995). W thout
this judicial anendnment to the statute it would have been
unconstitutional. 1d. at 421-22.

We however, cannot judicially amend section 775.21, as that
province in Florida is left solely to the legislature.
See State v. Keaton, 371 So. 2d 86, 89 (Fla. 1979) (courts may
not vary the intent of the legislature with respect to the
meani ng of a statute, in order to render it constitutional).
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